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I Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\erir wRaI bt yadlarer anaan
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Seclion-35 ibid e

(ii) af w0 B B AR A o WY R R A R e ar e wmram Ao B0 auemr 9
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a3 warehouse.

e @ RAz @ wiel 3 oY TR B are B @ udw 1 Paffaa 21

() e B e [ e moudy A RalfRa wm g o owm B R[EEin 8 auan gep dE e 9 daiE

(h) In case of rebate of duly of excise on goods exported to any country or territory outside
India of on excisable malterial used in the manufacture of the goods which are exported tc any
country or territory outside India.
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(c) In case of goods exported outside India export 1o Nepal or Bhutan, without payment of
duty.
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(d) Credit qf any duty allowed to be utilized towards payment of excise duty on final products
under ?he‘ provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ffor airded @ el SIET jer Y U e wud Al R B a1 WUl 200 /— W T @ S SR
& der <@ UE Grd W wret € dl 1000 /— &1 9 @Gl | :
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is |
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ flgor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accc)iw1;.)axr1‘;c—>(i :agau'}:'st
(one which at least should be accompanied by a fee of Rs 1,000/-, Rs.5,000/- and i-(s.'lO_,O(JUl—
where amount of duty / penalty { demand / refund is uplo 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector hank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Onginal, fee for each O.1.O. should be
id in the aforesaid manner not withstanding the fact that the one appeal to the Appeilar_lt
| or the one application to the Central Govt As the case may be, is filled to avoid

work if excising Rs. 1 1acs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs 6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior fo the
commencement of the Finance (No.2) Act, 2014.

(6)(i) a{uarasrzmﬁwﬁﬁmﬁrmuré?mmaﬁagmmwewmmmﬁﬁﬁa’mﬁrf%u
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” :
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ORDER-IN-APPEAL

This appeal has been filed by M/s Raj Motors, Nutional Highway No.8, Boria,
Himatnagar, Sabarkantha (Gujarat) [hereinatter referred 1o as “appellant”] against Order-
in-Original No.AHM-CEX-003-ADC-PMR-008-18-19 dated 28.03.2019 [hercinalter
referred to as “impugned order”] passed by the Additional Comumissioner of CGST,

Gandhinagar Commissionerate [hereinafier referred o as “adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant is an authorized dealer of
M/s Tata Motors Lid, Mumbai [for short-TML] for sale and service ol Tata Commercial
Vehicles. During the course of audit of the records of the appellant for the financial year
2012-13 to 2016-17 by the officers of Central Tax Audit, Ahmedabad. it was noticed that
they had received amounts as incentives on vehicles purchased/sold by them from TML.
It was further noticed that such “incentive amount” was received by them from
manufacturer on exceeding the target of sale of the vehicles as a dealer. As it appeared
that the amount so received by the appellant purely as a ‘incentive/commission amount’
which are extra consideration for promoting sale of vehicles and hence they appeared o
fall under taxable services under the category ol Business Auxiliary Service. Based on
the FAR Nn.3201:’2017-1S'datlcd 02.10.2017, a show cause notice dated 17.1 1.2017 was
issued to the appellant for non-payment of Service Tax amounting (o Rs.1,99,97,937/-
along with interest, on the taxable value amounting to Rs.14,91,59,2294/- received during
the relevant periods. The said show cause notice also proposes for imposition ol penalty

under Section76,77 and 78 of the Finance Act, 1994 [for short-FA).

2.1 Vide the impugned order, the adjudicating authority has considered the amount
received towards incentives as taxable value for the purpose of charging Service Tax and
confirmed the demand amounting to Rs.1,99,97,9337/- along with interest. He also
imposed penalty of Rs.10.000/- under Section 77 of the FA and Rs.1,57,45,729/- under

Section 78 of the FA. No penalty was imposed under Section 76 ol the FA.

3. Aggrieved with the impugned order, the appeliant has filed the instant appeal. The

appellant has submitted that:

o They purchase vehicles from TMI through a valid duty paid ducumcms. and sell
to their customs at their own accounl; that the transaction between them and TML
is on principal to principal basis and between them and customier was ol principal
{o principal basis and TML has no role in transaction between them and customer.

s They were not providing any service 1o TML but only selling the vehicles
purchased from TML by issuing invoices in their name and the consideration
received from their customer directly goes 1o their nccount. Thus, the transactions

are purely a trade (ransaction and cannot be termed as service to TML.
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e The amount received in nature of incentives/discount from TML is on trade
parlance and not for providing any service.

e TML is cleared the vehicle to them after payment of central excise duty on its
transaction value; that subsequent reduction in the said transaction value by way
of incentives by TML does not alter the excise duly of a dealer, therefore, such
reduction cannot be subject to service tax.

» They receive incentive from TML and not from customer. It is for achieving
target sale, sale of vehicle during a particular period of the year, sale of particular

model of vehicle and so on.

]

They relied on various case laws in support of their arguments.

4. The appellant has further submitted a written submission on 11.10.2019, wherein,
they, inter-alia, further submitted that they were not providing any service to TML but
selling vehicles which were manufactured by TMI.; thus, any amount in nature of
incentive received by them from TML is on trade parlance and not for providing any

service. They also submitted copy of case laws relied and copies of sales invoices.

5t Personal Hearing in the matter was held on 22.07.2020. Shri Shakir V. Chauhan,
Chartered Accountant, appeared on behalf of the appellant and reiterated the submissions
made in the Appeal Memorandum and submissions made on 11.10.2019. He also
submitted a list of judicial pronouncements, covering the issue in the appeal, which they
relied upon. He further submitted a written submission on 23.07.2020, wherein, they
submitted that they are purchasing vehicles from TML and selling it to customers on their
awn account; the incentives/discount is given by TMIL subsequently to the appellant
based on performance of number of vehicles purchased during a scheme period or
discount offer period; appellant tax payer is selling vehicle at his own whims and at a
matket driven price and TML has no role in this sale of vehicle; and their
discount/incentive confined to the number of vehicle purchased by them during a scheme

period or discount offer period..

6. [ have carefully gone through the facts of the case and submissions made by the
appellant in their submissions and oral averments made during the course of Personal
Hearing. The point to be decided in the matter is whether the incentives/commission
received by the appellant from TML on account of exceeding target of sales of vehicles
purchased from TML is taxable under “Business Auxiliary Service” (BAS) as defined
under erstwhile Section 65(19) of the FA and later as taxable service under 65B (44) of

the FA.

74 It is observed thal the adjudicating authority bas confirmed the demand in
guestion, pertaining to the period from 2012-13 (o 2016-17, on the grounds that the

amount received by the appellant in the form of incentives/commission is an additional
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consideration/benefit for exceeding the targets of sales; that the transaction carried out by
them is in nature of service to promote the sale of product manufactured by TML; hence,
the activity which is carried out for another person for a consideration qualifies as
“service” in terms of Section 65B(44) of the FA with effect from 01.07.2012 and taxable
under “Business Auxiliary service” as defined under Section 65(19) of the FA, prior to
01.07.2012. On other hand, the appellant has submitted that they are authorized dealer of
TML and acts as a pure trader for purchasing and selling of vehicles manufactured by
TML: that they collect amounts by issuing invoices and other documents at their own and
TML giving incentives to them as trade discount. Thus, the activity carried out by them
do not get covered as “service”, in terms of Section 65 B {(44) of the FA and also not falls
under the service category of “Business Auxiliary Service™ as defined under Section 65

B(19) of the FA.

8. Sub Clause (44) of the Section 65 B of the FA defines the term ‘‘service” as

under:

“service” means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include—

Under clause (19) of Section 65 B of the FA,“business auxiliary service” means any
service in relation to, —
(i) promotion or marketing or sale of goods produced or provided by
or
belonging lo the client; or
(i) promotion or marketing of service provided by the client; or
(iii) any customer care service provided on behalf of the client; or
(iv) procurement of goods or services, which are inpuls for the client;
or
(v)  production or processing of goods for, or on behalf of, the client; |
(vi) provision of service on behalf of the client; or
(vii) a service incidental or auxiliary to any activity specified in sub-
clauses (i) to (vi), such as billing, issue or collection or recovery
of cheques, payments, maintenance of decounts and remittance,
inventory management, evaluation or development of prospective
cusiomer or vendor, public relation services, management or
supervision,
and includes services as a commission agent, but does not include any
activity that amounts to manufacture of excisable goods.

[Explanation. — For the removal of doubts, it is hereby declared that for
the purposes of this clause, —

(@)  “commission agenl” means any person who acts on behalf of
another person and causes sale or pu chase of goods, or provision
or receipl of services, for u consideration, and includes any person
who, while acting on behalf of another person —

(i) deals with goods or services or documenis of title to such
goods or services, or

(if) collects payment of sale price of such goods or services; or
(iif) .~ guarantees Jor collection or payment Jor such goods or

services, or




F No.V2/27/GNR/19-20

(iv) undertakes any activities relating to such sale or purchase
of such goods or services; :

9. As per the term “service” defined above, Service Tax is chargeable if any activity
qualifics as “service”. Further, to fall under the category of “Business Auxiliary Service”,
there should be a service as defined above. Therefore, the crux of the issue is whether the
extra amount received by the appellant as incentives/commissions from M/s TML on
achieving sales target is in connection with “service™ provided by the appellant, as

concluded by the adjudicating authority or not.

10. It is observed that the additional amount in question received by the appellant as
incentives/commission is in terms of incentive circular issued by TML to
their dealers. The adjudicating authority has considered such income as extra
consideration towards achieving target of sale as a service provider and concluded that
the amount is taxable. On other side, the appellant has treated such amount as trade
discount given by the TML on achieving sale target and it is not taxable as no service has

been provided by them at any stage.

11. [ have perused the copy of the incentive circular referred by the adjudicating
authority in the impugned order. It is observed that TML has offered Monthly Incentive
Scheme, Bonanza Incentive Scheme in the said Circular as per certain terms and
condition. As per the offered scheme, incentives is payable monthly on achievement of
target and bonus is payable on achievement of cumulative target for the periods given.
Further, the said incentive circular is issued with certain terms and conditions to be
fulfilled by the dealers. It is fact on records which is not disputed by the adjudicating
authority that the appellant were selling the vehicles purchased from TML by issuing
invoices in their name and the consideration received from their customers directly goes
o their account only. This shows that TML has no ownership of the vehicles sold to the
appellant and thereby it is clear that the vehicles were dealt by the appellant end only. It
is the argument of the appellant that the transaction between them and TML is on
principal to principal basis which find merit as the sale concluded by the appellant is not
on behalf of TML. The adjudicating authority though admitting the fact that the
transaction of purchase of vehicles by dealer from 'I’ML and subsequent sale thereof is on
principal to principal basis, the subsequent incentives paid by TML is not considered on
principal to principal basis. When the relationship between the appellant and TML is
considered on principal to principal basis, 1 do not agree with the contention of the
adjudicating authority that the incentives/commission received by the appellant under
various schemes of TML, as mentioned in the incentive circular, are for promotion and
marketing of vehicles manufactured by TMI.. Looking into the facts and incentive

circular of TML issued to the dealers, the consideration received by the appellant which
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is described as incentive/commission by the adjudicating authority, better qualified as

performance based trade discounts and it can in no way be referred as pertaining o any

kind of sale promotion activity. When the amount received is not termed as “extra
consideration” but only a “trade discount” towards sale of vehicles/achieving sales target,
the activity of the appellant cannot be termed as “service” In the circumstances, the
question levying Service Tax does not arise on such amount after or prior to 01.07.2012
as per definition of “Business Auxiliary Service™ [Section 65 (19) of the FA] or as per

definition “Service” [Section 66 B (44) of the FA|.

1 [ find that the Hon’ble Tribunal, Mumbai has considered identical issue in the
case of Commissioner of Service Tax, Mumbai-1 V/s Sai Service Station Ltd [2014 (35)
STR 625). By dismissing the appeal filed by the department, the Hon’ble Tribunal has
held that the incentive received by the assessee for sale target set out as per circular
issued by the. manufacturer of vehicles, cannot fall under Business Aixuliary Service but

are in the form of trade discount. The relevant paras 14 and 18 of the said decision are

reproduced below:

14. In respect of the incentive on account of sales/target incentive, incenlive on
sale of vehicles and incentive on sale of spare parts for promoting and marketing
the products of MUL, the contention is (hat these incentives are in the form of
trade discount. The assessee respondent is the authorized dealers of car
manufactured by MUL and are gelting certain incentives in respeci of sale target
sel out by the manufacturer. These targets are as per the circular issued by MUL.

Hence these cannot be treated as business auxiliary service.

18. In respect of sales/larget incentive, the Revenue wants to tax this activity
under the category of business auxiliary serviee. We have gone through ithe
circular issued by MUL which provides certain incentives in respect of cars sold
by the assessee-respondent. These incentives are in the form of trade discount. In
these circumstances, we find no infirmity in the adjudication order whereby the

adjudicaring authority dropped the demand. Hence, the appeal filed by the

Revenue has no meril.

The said decision was followed by the Hon’ble Tribuna! in the case of Commissioner of
QT Mumbai V/s M/s Jaybharat Automobiles Lid [2016 (41) S./T.R. 311 (Tri. — Mumbail;
M/s Sharyu Motors [2016 (43) S.T.R. 158 -Tri. — Mumbai]; M/s Toyota Lakozy Auto
Pvt. Vs. C.S.T., C.Ex., Mumbai-ll & V [2017 (52) STR 299 ( ['vi.-Mumbai)]; the Hon'ble
Tribunal. New Delhi in the case of M/s Salnam Auto (2017 (52) STR]; Rohan Motors
Ltd. Vs. C.C.Ex., Meerut [2018 (90) 'l'ztxm;m.n.mm 31 (New Delhi-CESTAT)] aind the
Principal Bench of Hon’ble Tribunal, New Delhi in case of My Car Pvt Ltd [2015 (40)

S T.R. 1018 (Tri.-Del)}.
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13.  In view of above discussion and the factual substance along with ruling of the
Hon’ble Tribunal, I agree with the arguments of the appellant that payments received by
them as incentives towards achieving sale target cannot be considered as taxable
additional consideration on promotion of vehicles. Therelore. 1 do not find any merit in

the impugned order passed by the adjudicating authority which is required to be sef aside.

Accordingly, I set aside the impugned order and allow the appeal filed by the appeilant.

14.  The appeal stands disposed of in above terms. “

Qxif\f-ﬂ‘"if@

( Akhiiesh K uk;
Commissisoner (Appeals)
Date: 26.07.2020.

Attested

\

(Anilkumar P.)
Superintendent,

- CGST (Appeals), Ahmedabad.

By R.P.A.D/Speed Post.

To

M/s Raj Motors,

National Highway No.8, Boria,
Himatnagar, Sabarkantha (Gujarat).

1. The Principal Chief Commissioner, CGST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Additional Commissioner, CGST, Gandhinagar Commissionerate

4. The Asst. Commissioner (System), CGST, Gandhinagar Commissionerate
5. The Assistant Commissioner, CGST, Himatnagar Division.

6. P.A File

7. Guard File.
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